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Abstract

Inequalities in ownership, distribution, and access to land generate social
injustice in many contexts, yet land rights litigation has not been central
to the literature on socioeconomic rights, courts, and social transformation.
What is specific about land litigation? Is there any feature—in processes of
judicialization or their outcomes—that renders land conflicts distinct? We
address these questions by analyzing Indigenous Peoples’ (IP) judicialized
claims for land and territory in Latin America, arguing that existing scholar-
ship on the prospects for social transformation through the courts does not
adequately address their specificities. Putting the literature on the judicial-
ization of socioeconomic rights in Latin America in discussion with research
on judicialized IP land and territorial claims in the region, we propose an an-
alytical frame for assessing when court rulings of IP land rights litigation can
be considered transformative.
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INTRODUCTION

Indigenous Peoples (IP) across Latin America have suffered massive loss of land because of his-
torical and ongoing processes of colonization, where cultural domination has led to what Bhandar
(2018; see also Harris 1993) termed “racialized regimes of land ownership.” Land regimes have
varied across the region—for example, throughout much of the twentieth century, the figure of the
ejido in Mexico provided collective property rights and rights to participation in internal gover-
nance for many IP (although ejidos were granted to peasants and did not recognize IP’s specificity),
whereas in Chile or Guatemala, the privileging of individual private property rights steadily dis-
possessed IP of control over their ancestral lands. Patterns of economic development privileging
the extraction of natural resources have accelerated since the 2000s, involving land commodifi-
cation; land grabs; and large-scale extractive projects including mining, logging, and agribusiness
affecting areas where IP live (Copeland 2023, Gudynas 2020, McKay et al. 2021, McNeish &
Shapiro 2021, Svampa 2019). IP are among the most disadvantaged sectors of Latin American
societies, testament to the consequences of historical land dispossession and ongoing patterns of
exclusion and discrimination.Most IP continue to lack secure legal title to their historic lands and
resources and have little leverage in Latin America’s dominant political systems. From the mid-
1980s onward, partly in response to sociopolitical mobilization by Indigenous rights movements,
Latin American countries enacted constitutional reforms in successive waves that recognized spe-
cific collective rights for IP, including to ancestral land (Ramírez & Maisley 2016, Sieder 2002,
Van Cott 2000, Yashar 2005, Yrigoyen 2011). Constitutional reforms, increasingly robust in-
ternational instruments guaranteeing IP’s collective rights, and a growing body of national and
international jurisprudence fueled litigation by IP to defend their specific ways of life, centered
mostly on disputes involving land and territorial resources, such as water and forests, and more
recently extending to encompass claims of rights of nature (Lennox & Short 2016, Rodríguez-
Garavito 2011, Rodríguez-Garavito & Arenas 2005, Rodríguez-Garavito & Orduz Salinas 2012,
Sieder 2020). Although judicialized IP land claims are “lengthy, costly, [and] technical, and imple-
mentation rare” (Gilbert 2020, p. 316), recourse to the courts became a central pillar of IP political
mobilization in Latin America, with litigation supported by a dense network of national and re-
gional human rights nongovernmental organizations and allies and channeled through national
courts and the Inter-American human rights system. We explore the effects of IP’s judicialized
claims for land and territory in Latin America, reflecting on the extent to which these can be
considered transformative in light of the specificities of IP and their collective rights.

COURTS AND SOCIOECONOMIC RIGHTS: BLIND SPOTS ON LAND

Literature on the judicialization of social movements’ rights claims in Latin America has an-
alyzed changing legal and political opportunity structures and the role of high-level courts in
enforcing constitutional and human rights (Couso et al. 2010, Gargarella et al. 2006, Sieder
et al. 2005, Wilson & Gianella 2019). Research on socioeconomic rights (SER) claiming and
adjudication asks under what conditions courts will respond to human rights claims and produce
transformative outcomes through the redistribution of social goods. SER litigation seeks, in
general terms, the provision of, regulation of, and obligation toward basic goods and services
(Gauri & Brinks 2008, p. 11) by states for citizens generally referred to in this literature as
“the poor” or “the marginalized.” SER scholarship on Latin America has analyzed education,
housing, health, and sexual and reproductive rights litigation, understanding judicialized demands
for these rights—and court-mandated remedies—as means to redress structural inequality and
poverty (Bergallo 2016, Brinks & Gauri 2012, Courtis 2008, Epp 1998, Gauri & Brinks 2008,
Langford et al. 2017, Rodríguez-Garavito & Rodríguez Franco 2015, Yamin & Gloppen 2011,
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Yamin & Parra-Vera 2010). However, a focus on land rights has been largely absent, even though
inequalities in ownership and access to land have historically constituted the dominant political
economy of the region and remain central for poor and marginalized groups, including IP
(Albertus 2015a, Albertus et al. 2016, Carter 2015, Kay 2019). In Latin America’s colonial political
economy of land, IP were confined geographically and spatially as a strategy to subordinate them
socially and culturally and extract their labor. After their foundation, nation-states maintained this
spatial-cultural distribution of lands. For the most part, these are the lands that IP have claimed
through the law in the past three decades. Rights to land, and specifically IP’s judicialized claims
to their ancestral and collective lands, clearly address structural inequalities and the sources of
poverty.

SER scholarship tends to be grounded in universal assumptions that privilege a liberal un-
derstanding of rights and see land primarily as individual or collective property guaranteed by
law. Through this lens, land redistribution through the courts is transformative of social injus-
tice. However, the kind of injustices that courts must remedy when dealing with IP collective
land rights is distinct from the injustices present in most SER claims. As many scholars have
shown, the culturally differentiated relationship of IP to land involves ontological differences with
dominant society (Blaser 2019, de la Cadena 2015, Di Giminiani 2018, Escobar 2020, Nichols
2019). As Indigenous scholars and critical anthropologists have argued, judicialized IP land claims
are not merely appeals for the redistribution of land as a social good or property—rather, they
call for recognition of the material and spiritual basis of distinct livelihoods and the recovery of
lands removed from Indigenous control through processes of territorial and historical occupation
(Fjellheim 2023, Gilbert 2020, Pataxó 2022, Shields 2023, Skjrevestad 2010, Wetterslev 2024).
IP land claims are not only recognition claims based on the right to culture but also claims
for the material basis for political self-determination and autonomy—core collective rights of
IP (Lennox & Short 2016). As Wetterslev (2024, p. 35) pointed out, “the titling of lands as col-
lective Indigenous territories has been understood as a precondition for cultural survival, and as
means to strengthening the cultural, social and economic rights of communities that classify as in-
digenous.” Land litigation, and more specifically IP land litigation, therefore requires a culturally
differentiated and intersectional analysis to determine when and how land rights litigation can be
transformative.

Reviewing the literature on recent IP land litigation in Latin America, and usingNancy Fraser’s
analysis of recognition and redistribution,we argue that, in contrast to other socioeconomic goods
and services that may be secured through SER judicialization, land—and IP land specifically—is
a resource inextricably linked to the legacies of colonialism. To produce transformative outcomes,
legal recognition of IP land rights would require engaging with different ontologies and concep-
tions of land as territory—not only as property—to reverse long histories of colonialism, violence,
and exclusion. As we suggest, this understanding of land as the necessary basis for the exercise
of sovereign authority based on indigeneity is a clear example of Fraser’s argument, in that land
redistribution and recognition can lead to transformative remedies in terms of self-government
for IP.However, as we explore below, judicial decisions on IP land claims in Latin American courts
have tended to fall short on the redistributive part of Indigenous claims, making it easier for the
judiciary to limit themselves to strong rights declarations that are generally affirmative of the
recognition of IP difference, leading in turn to affirmative, not transformative, remedies. Our re-
view of the literature confirms that courts in Latin America have granted important forms and
levels of recognition for IP as possessors of their territories and as social actors with legal stand-
ing. Simultaneously, judicial decisions in the region have replicated the hierarchy of colonial logics
on conceptions, uses, and relations around land.

www.annualreviews.org • Indigenous Peoples and Land Claiming in Latin America 251
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RECOGNITION AND REDISTRIBUTION: LAND LITIGATION
AS A SITE OF TRANSFORMATION

The recognition/redistribution dilemma (RRD) that Fraser articulated for a critical theory of
social justice in the mid-1990s has been one of the main arenas for discussing transformative
outcomes and processes in post-socialist societies. In her seminal essay, Fraser (1997) notes that
disenchantment with the socialist imaginary of socioeconomic redistribution on one hand, and
the emergence of new forms of mobilization along political identities such as gender, race, or
ethnicity on the other, led to a false dichotomy and opposition between politics of equality and
politics of difference. She argues that social justice requires both recognition and redistribution
and asks under what circumstances a politics of difference recognition can support a politics of
redistribution to secure greater equality. Fraser suggests that, although in practice recognition and
redistribution are intertwined, analytical distinctions are needed to understand how they interact
and the (causal) relations between them.

To theorize IP land claiming before courts, we use the RRD as a template to analyze pro-
cesses and outcomes of judicialization. According to Fraser, social injustice may be characterized
in two dimensions: socioeconomic injustice that is rooted in political-economic structures and
leads to exploitation, economic marginalization, and deprivation, and cultural and symbolic in-
justice rooted in social patterns of representation, interpretation, and communication that leads
to cultural domination, nonrecognition, and disrespect. The injustices that IP face locate them
as a paradigmatic example of what Fraser (1997, p. 19) calls “bivalent collectivities”: collectivities
located in the middle of the spectrum of socioeconomic and cultural injustice. The trajectories
of Latin American nation-state formation have shaped an inextricable relation between colonial
racial categorization as a form of cultural devaluation and the political economy of land tenure in
the region.

According to the RRD framing, socioeconomic justice requires political and economic restruc-
turing via reorganization of economic relations, whereas symbolic justice requires processes to
revalue disrespected identities and changes to patterns of representation. We argue that court-
mandated social justice measures can be classified as affirmative or transformative just as Fraser
names remedies. An affirmative remedy seeks to correct inequitable outcomes of social arrange-
ments without disturbing the underlying structure that produces them (Fraser 1997, p. 23). A
transformative remedy aims to correct inequitable outcomes by changing the underlying struc-
ture that produces them (Fraser 1997, p. 23). Affirmative and transformative remedies could be
designed for both types of injustice; the key element to classify a remedy in one or another of the
categories is whether it tackles the source of the injustice rather than merely the symptoms. We
draw on this distinction to classify judicial remedies: affirmative if they do not tackle the sources of
the injustices (even if they are important in specific mobilization processes) and transformative if
they touch upon the bivalent injustice at the root of IP’s land claims. Social justice—understood as
more egalitarian arrangements in society—would be produced if an effective combination of affir-
mative and transformative outcomes is achieved and attacks the sources of the specific injustices.
The dilemma, however, emerges because affirmative remedies require affirming the value of the
group and promote differentiation, whereas distributive remedies aim to eliminate group differ-
entiation to remove economic arrangements that negatively affect specific groups. Therefore, to
achieve social justice, groups that face economic and symbolic injustice would need to assert and
deny their specificity as a group. Crucially, transformative remedies for IP require the defense and
assertion of group differentiation, as the conception of land and the rights derived from it requires
collective and differential rights rather than universal distribution. Universal remedies for land
claims would lead to the fragmentation and destruction of collective Indigenous territories. The
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Collective lands 

Collective property
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groups and collective forms 
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Management

Autonomy and self-determination 
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Redistributive reparations

LAND 
RIGHTS

Figure 1

Land in the middle.

remedies IP sought before the courts are, therefore, for recognition and redistribution, involving
the affirmation and protection of Indigenous territories and effective rights to self-determination
over those lands (including rights to exclude third parties and to self-government). In the follow-
ing sections, we review the recent literature on IP land rights claiming through the courts in Latin
America. We organize our review in terms of the types of frames analyzed—claims to collective
land title and claims to free, prior, and informed consultation (FPIC), involving decision-making
over land. We then classify these processes of judicialization and their remedies as affirmative or
transformative in terms of symbolic and socioeconomic justice (Figure 1).We propose this frame-
work to dialogue with the literature on SER judicialization and social transformation,maintaining
that transformative judicialization for IP land rights—and for other rights claims—requires, as
Fraser argues, both recognition and redistribution.1

IP LAND RIGHTS CLAIMING IN LATIN AMERICA

The legal recognition of IP and other ethnic communities as collective subjects of indivisible
rights, including collective rights to land, challenged the liberal idea of property and was echoed
in literature emphasizing IP’s alternative conceptions of land (Blaser 2019, de la Cadena 2015,
Di Giminiani 2018, Escobar 2020, Nichols 2019). Central to much of this literature is an

1Fraser (2009) later added a third element, representation, that refers to both the decision-making
capacities within groups and the meta-injustices that arise from what she calls mis-framing of recogni-
tion/redistribution/representation issues because of certain bounded political spaces, such as the nation-state.
We do not use Fraser’s dimension of representation here because in the claims we analyze, representation is
necessarily embedded in the bivalent injustice and cannot be differentiated when looking at judicialized claims;
in other words, legal standing is itself a matter of representation that needs to be analyzed from the original
dimensions of Fraser’s framework.

www.annualreviews.org • Indigenous Peoples and Land Claiming in Latin America 253
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insistence on the indivisible nature of land and other elements or “natural resources” (includ-
ing subsoil resources), for IP, grounded in their specific ontologies or worldviews and histories.
Although IP participate in capitalist, market relations (including property relations) and organize
for social and economic benefits, IP’s political and sociolegal mobilization has challenged hege-
monic conceptions of land and natural resources as commodities, arguing instead for the holistic
nature of territory and the relationality of all elements that comprise it.2 In some cases, IP litiga-
tion has mobilized epistemologies and ontologies that understand entities such as mountains or
rivers as sentient beings (Blaser 2009, de la Cadena 2010, Li 2015). Indeed, some authors suggest
IP land claims intersect with recent trends in international and national law toward recognizing
rights of nature, including the recognition of rivers and mountains as subjects of rights or rights-
holders (Izquierdo & Viaene 2018,Macpherson 2019, Vargas Roncancio 2024). Our review of the
literature on IP land litigation reveals two dominant frames: claims for collective title and claims
for decision-making powers over land, through the figure of FPIC.

Land Titling

Prior to the constitutional recognition of IP’s collective rights in Latin America, titling as a
formal recognition of rights over land remained absent for Indigenous communities (even with
the ambivalent results of land reforms in the region) (see the sidebar titled Land Reform in
Latin America). The formalization of ancestral possession of land was one of the most important
grievances IP raised in the political processes of constitutional changes in the early 1990s (Yashar
2005). To a greater or lesser extent, Latin America’s multicultural constitutional reforms recog-
nized IP land rights, implying their exclusion from market mechanisms and the need for forms
of title that protected Indigenous lands from fragmentation. This requires “physical delimitation,
demarcation, and titling to give effect to the rights to land” (Gilbert 2020, p. 313). Although titling
has advanced through administrative programs in some countries (Ruiz González et al. 2021), the
absence of titles has been one of the injustices IP have brought to courts. Using the multicultural

LAND REFORM IN LATIN AMERICA

Latin America is historically marked by unequal land distribution and high levels of informality of land tenure and
rights (MTC 2015, Oxfam 2016). Several waves of land reforms during the twentieth century aimed to distribute
lands and formalize land rights through titles. Social revolutions in Mexico and Bolivia are often explained as re-
sponses to high levels of land concentration and are seen as the first processes of land redistribution in the region
(Barraclough 1999). In the 1960s, land reform programs in Latin America were encouraged as means for capitalist
modernization in the context of the Alliance for Progress (Kay 2019, Thomson 2011) and promoted market models
around land. The scope and outcomes of land reforms vary widely, but most distributed marginal lands (Botella
Rodríguez & González Esteban 2021), leaving IP out of the attempted redistribution, especially IP women (Deere
& León 2003). Reforms focused heavily on allocating and formalizing individual titles to facilitate land markets
(Albright & De Soto 2008, De Soto 2000) and agrarian productivity (Albertus 2015b, Borras et al. 2008, Griffin
et al. 2002, Thomson 2011).

2McNeish (2023) makes a useful distinction between extraction (economic activities that humans have al-
ways engaged in) and extractivism, an operative logic of capitalism premised on maximizing profit from land
and territory. Indigenous land litigation may involve claims for sovereign rights to extraction but generally
rejects the violent and destructive colonial logics of extractivism in favor of more sustainable use of specific
environments.
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frame, IP have claimed collective titles rather than individual property, arguing that their organi-
zational and political structures are deeply connected to land as territory (Alfonso 2021; Grueso
2007; Grueso et al. 1998; Ng’weno 2007, 2012). Additionally, IP have asserted their rights to land,
and specifically their right to have legal titles, as a form of reparation for colonial processes of
dispossession. Limited success in securing collective title before national courts has led IP to take
their claims to the Inter-American system. Since the early 2000s, the Inter-American Court of
Human Rights (hereafter IACtHR) has developed a significant jurisprudence on IP’s land and
territorial rights using the frame of property. Absent a specific mention of IP’s rights to collec-
tive property in the Inter-American Convention on Human Rights (hereafter the Convention),
the IACtHR drew on International Labor Organization 169 (hereafter ILO 169) to reinterpret
Article 21 of the Convention, referring to the right to property, to establish that rights to prop-
erty include Indigenous groups’ rights to collectively own their ancestral lands and administer
them according to their own forms of law (Anaya & Grossman 2002, Pasqualucci 2009). Both
the IACtHR and the Inter-American Commission on Human Rights have interpreted Indigenous
communal territory to include not just lands that are physically occupied by IP but those used for
cultural and subsistence activities, including subsoil resources (Martínez Martínez 2021, p. 206;
Ramírez & Maisley 2016, p. 193). This expansive interpretation was first established inMayagna
(Sumo) Awas Tingni Community v Nicaragua (2001) and inMaya Indigenous Communities of the Toledo
District v. Belize (2004) from Belize (Kroshus Medina 2024).3 As Kroshus Medina (2024, p. 116)
notes, these cases shaped subsequent Indigenous land rights litigation across Latin America, with
the Inter-American Commission on Human Rights citing the Maya lands decision “as a prece-
dent to affirm that Indigenous lands and territories are a form of collective property grounded
in Indigenous customary tenure, and that the principle of nondiscrimination requires states to
treat Indigenous modalities of property as legally equivalent to non-Indigenous forms of prop-
erty.” In this manner, the IACtHR established that IP’s historic or traditional forms of land use
and occupation are analogous to property rights issued by states, and that states are obligated to
recognize and register IP’s collective property rights. As Gómez Isa (2017, p. 74) has observed, the
IACtHR’s evolving interpretation of Article 21 of the Convention “includes not only the tradi-
tional and orthodox notion of the right to own property as a right of an individual nature, but
also that the aim is to protect communal property belonging to the indigenous community as a
whole, in accordance with established traditions and customs.”Another key aspect of the emergent
IACtHR jurisprudence is that IP who have been forced to cede their ancestral lands, having
involuntarily lost control over them, retain property rights even when they have no formal
title. According to the court, lack of possession does not invalidate IP’s rights to their traditional
lands.4 Scholars have shown that implementation of IACtHR-mandated remedies has been slow
and deficient. For example, although the Awas Tingni judgment ordering the Nicaraguan state to
establish community boundaries and demarcate and title the lands was issued in 2001, the process
of implementation involving land titling (in accordance with the customary law of the Mayagna
community, as stipulated by the court) did not commence until 2008 and was characterized by bad
faith on the part of the government and challenging intercultural negotiations (Hale 2008). Re-
cent scholarship indicates that more than two decades since the IACtHR’s historic judgment, IP
on the Atlantic coast of Nicaragua continue to lose land and suffer extractive development in their

3In Sawhoyamaxa v. Paraguay (2006) and Yakye Axa v. Paraguay (2005), the IACtHR confirmed the right of
Indigenous and tribal communities to the natural resources they have traditionally used in their territories, in
the same way that they hold rights to their traditional lands.
4Gilbert (2020, p. 313) notes that “Human rights institutions have mainly relied on three main types of reme-
dies, including (1) legal recognition of indigenous rights to land; (2) physical delimitation, demarcation and
titling to give effect to those rights to land; [and] (3) material and nonmaterial damages for past harms.”
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D
ow

nl
oa

de
d 

fr
om

 w
w

w
.a

nn
ua

lre
vi

ew
s.

or
g.

  G
ue

st
 (

gu
es

t)
 IP

:  
19

0.
10

6.
20

7.
25

 O
n:

 W
ed

, 2
2 

O
ct

 2
02

5 
14

:2
3:

29

LS21_Art14_Sieder ARjats.cls September 22, 2025 10:12

territories (Koper 2022, Wetterslev 2024). Other authors have similarly noted that successful lit-
igation for collective land title does not necessarily guarantee effective protection for Indigenous
territories (Correia 2019).

IP have claimed recognition of collective titles as a particular form of property that should
give them the ability to make autonomous decisions regarding not only the soil but all natural
resources and forms of management of the land, according to their economic, political, and social
institutions—in other words, powers of self-government. This is reflected in the UN Declara-
tion on the Rights of Indigenous Peoples’ (hereafter UNDRIP’s) standard of self-determination:
“Indigenous peoples have the right to self-determination. By virtue of that right, they freely de-
termine their political status and freely pursue their economic, social and cultural development”
(UNDRIP article 3). Collective land titles for IP in Brazil, Colombia, Peru, and Ecuador have
strong protections against dispossession through market mechanisms because once the indige-
nous community acquires legal title, the land cannot be sold, expropriated, or traded. On the
other hand, those lands cannot be used as collateral for agricultural production, services, or any
other investment. These features, research shows, although necessary for IP to be recognized as
citizens and owners of their lands, have proved insufficient to grant tenure security and prevent
dispossession (Peña-Huertas et al. 2017, 2021; Rodríguez-Garavito, Alfonso Sierra and Cavelier
2009). Moreover, autonomy over land management is heavily restricted. Titling processes have
been necessary but insufficient to repair IP’s historical exclusion and material dispossession, be-
cause institutional arrangements for collective IP title do not confer effective property rights and
their correlative powers of exclusion and decision-making abilities.

Land Administration: Free, Prior, and Informed Consultation

Even where Indigenous land rights are strongly recognized in constitutional law or where col-
lective title has been granted, Latin American states retain sovereignty over subsoil resources;
governments approve licenses for extraction of minerals, oil, and gas and concessions for hydro-
electric dams affecting rivers situated in Indigenous territories, forms of development that offer
few benefits and often represent great environmental and social costs for IP. As Rodríguez Franco
(2017, p. 116) has shown in her work on Colombia, there is no concurrence between ownership of
the topsoil and of the subsoil; therefore, IP collective property rights cannot protect against the
injurious effects of mineral extraction. In part due to these institutional features of collective prop-
erty, when IP cannot make decisions to exclude others, protect their lands, and avoid legal forms
of dispossession through extractive projects, they channel their land-related grievances through
legal claims of FPIC, a key aspect of the legal opportunity structure open to IP.

The figure of FPIC (as specified in Articles 6, 7, and 15 of ILO 169) has been widely used across
Latin America in litigation to assert Indigenous jurisdiction over land and natural resources. The
stronger formulation of free, prior, and informed consultation to obtain consent, as set out in the
UNDRIP [Article 32(2)], strengthens the rights of IP to be consulted regarding projects affecting
their lands, although only ILO 169 is binding on states party to the convention (Flemmer 2023;
Rodríguez-Garavito 2011; Rodríguez-Garavito & Orduz Salinas 2012; Schilling-Vacaflor 2016;
Schilling-Vacaflor & Eichler 2017; Schilling-Vacaflor & Flemmer 2015, 2019; Torres-Wong
2023;Weitzner 2019). Struggles over what constitutes FPIC have been fought out before national
courts, for example, by the Uw’a people in northern Colombia against petroleum extraction
in their ancestral lands (Rodríguez-Garavito 2011, Rodríguez-Garavito & Arenas 2005), or
by Mayan peoples opposing open-pit gold mining in western Guatemala (Fulmer et al. 2008,
Sieder 2007). Latin American courts have repeatedly recognized the consultation rights of In-
digenous communities and insisted on government obligations to ensure FPIC, citing emerging
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international standards and sometimes ordering the suspension of extractive projects pending
adequate consultation processes.

Typically, in FPIC cases, courts have ordered the relevant ministries or congress to regulate
the right to consultation, reaffirmed the obligation of public administration to conduct the con-
sultation, and required environmental impact assessments.However, governments and companies
frequently have ignored court rulings, and extractive industries continue to operate in breach
of courts’ recognition of Indigenous consultation rights. Political and legal mobilization against
large-scale extractive projects has led to increased violence against IP by state security forces and
paramilitary groups. Where consultation processes have been carried out, these have tended to
be used to legitimize development projects already approved or underway rather than to ensure
meaningful participation that respects Indigenous governance structures and processes (Flemmer
2023). Controversies persist over who qualifies as Indigenous to be consulted, how processes of
consultation should be conducted, and with what ultimate effects. States continue to reject any
IP’s right of veto, and consultation processes have often reinforced age and gender asymmetries
within communities (Flemmer 2023, p. 184).

Numerous territorial disputes involving the violation of IP’s FPIC rights have gone to the
Inter-American human rights system. The IACtHR has clarified and advanced standards around
FPIC/consent regarding development projects affecting Indigenous communities. In Saramaka
People v. Suriname (2008), the IACtHR reaffirmed the special relationship between Indigenous
and tribal peoples and their territories and ruled that IP’s property rights restrict states’ jurisdic-
tion to issue concessions for the exploitation of natural resources on their ancestral lands, and
include guarantees of effective Indigenous participation, a share of the benefits, and supervision
of impact assessments.5 However, as Rodríguez-Garavito & Orduz Salinas (2012, p. 187) have
shown, far from effectively defending IP’s territorial rights, judicialization of FPIC claims has
at best amplified IP’s voice and slowed down the installation of extractive projects or mitigated
some of theirmost egregious effects, usually through financial compensationmeasures.Ultimately,
Latin American courts’ recognition of IP standing and rights to land and consultation has been
accompanied by ongoing and accelerated commodification of IP land and territories.

As this review indicates, courts’ responses to IP’s claims to land in Latin America have var-
ied but largely have privileged recognition over redistribution. In addition, although litigating
may provide a voice for IP, placing their claims in the public sphere and strengthening internal
processes of community organization, the post-litigation stage of implementing court-mandated
remedies and reparations is notoriously deficient. In the following section, we consider the ex-
tent to which these different examples and frames of judicialization of IP land rights claims have
resulted in affirmative or transformative remedies.

IP LAND CLAIMING: BEYOND RECOGNITION VERSUS
REDISTRIBUTION

IP have faced a complex type of injustice that involves long histories of nonrecognition by colonial
and modern states and elites that refused them social and legal standing first as persons, then as
citizens, and then as equal citizens with rights to redress injustices from the past. IP have faced
profound manifestations of social and institutional disrespect entailing forms of cultural domi-
nation aimed to eliminate their political, social, and economic systems. The legal recognition of
collective citizenship rights was a necessary precondition for IP to take their grievances to courts,
and for those institutions to be able to respond to the multiple injustices that IP face. As signaled

5InKichwa Indigenous People of Sarayaku v.Ecuador (2012), the IACtHRdetermined that in the case of large-scale
development projects, the duty to consult should extend to obtaining free, prior, and informed consent.
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above, during the late twentieth century, the codification of IP’s collective rights in international
and constitutional law in Latin America effectively gave them standing as collective subjects of
rights. These rights are premised on IP’s precolonial occupation prior to the establishment of
sovereign states, and the negative impacts that ongoing processes of colonization and occupation
have on their prospects for survival as collectivities culturally distinct from mainstream society. In
this sense, as Kuppe (2009) has argued, the legal justification for specific IP land rights is premised
on an idea of reparations for the historical injustices of colonization, instantiating a politics of
difference in contrast to a politics of universalism. Yet the so-called multicultural turn in Latin
America recognized IP’s land rights as a form of reparation for the history of political exclusion
and simultaneously opened the geographic frontier for the advancement of extractive projects
(Eisenstadt et al. 2013; Fisk 2005; Hale 2002, 2008, 2020; Hooker 2020; Postero 2017; Sieder
2002). The multicultural turn therefore marked a critical juncture in the history of dispossession
of Indigenous land, in what Fraser would call an affirmative remedy without transformation. This
can be illustrated when we look carefully at the variation of land rights in the region that gave IP
symbolic—and in some cases formal—tenure of their lands, accompanied with some titling pro-
cesses, but, as explained above, denied them the ability to make fully autonomous decisions over
their lands.

Under the lenses of the RRD, social justice for IP in terms of their land rights would require
affirmative remedies combined with transformative remedies that allow IP to have legal and social
standing to claim their rights, as well as the ability to integrate their conceptions and uses of territo-
ries for their own economic and political projects. As Fraser (1997) asserts, redistributive remedies
usually presuppose an underlying conception of recognition, and vice versa. The empirical ques-
tion is then, when are we witnessing a process that might trigger structural transformations for
IP to overcome distributive injustice through mechanisms of symbolic recognition? We maintain
that the combination of recognition and redistribution measures secured through IP sociolegal
mobilization and land litigation in Latin America has been processual. Analyzing the remedies
granted in litigation processes and classifying them as affirmative or transformative, we identify a
process in which causality between affirmative and transformative remedies is probabilistic. This
means that instead of understanding the outcomes of judicialization as either recognition or re-
distribution, we need to conceptualize them as necessary conditions for reaching distributional
solutions and advancing toward social justice in land rights for IP. Our analysis does not consider
individual judicial decisions but rather organizes analytically what remedies of IP land litigation
mean in terms of social transformation. We propose a form of classification to determine when
the legal argumentation of land rulings might become transformative (redistribution of lands and
decision-making powers over them) and when legal arguments might only be affirmative. Given
the baseline of inequality, involving a complex relation between symbolic and material injustices,
judicial remedies would be transformative when they provide the basis to interrogate the bivalency
of the injustice that affects IP and their lands.

The first type of outcome that the literature has focused on is the recognition of IP’s legal
standing. In our processual perspective, these rulings provide affirmative remedies because they
constitute a formal provision for IP to act in court.However, because a good part of the distributive
injustices that affect IP are rooted in the colonial idea that they are not “persons” in the same legal
sense as others and in the historical denial of citizenship, legal standing becomes an element for
triggering a process toward social justice. Judicial remedies that allow for IP’s voice in state courts
are necessary conditions for further claims.Without legal standing, it is impossible to imagine that
IP could have claimed any other right related to land tenure, governance, self-determination, or
sovereignty. These are not transformative judicial remedies per se but are necessary for achieving
any type of transformation through the law and courts.
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The second type of remedy that (according to the literature) courts have delivered in IP land
litigation cases is the recognition of IP as collective subjects of rights. Inextricably related to their
legal standing, courts have granted the possibility that state law recognize IP as a specific and
different legal figure, thereby opening possibilities of recognizing alternative forms of political
organization. The possibility for IP to act as a collective subject responds to the idea that, despite
state policies that sought to eliminate their social structures, IP have preserved their different
forms of organization, and state law should not try to assimilate them. Therefore, and in contrast
to other forms of SER litigation, IP can act as collective subjects of law through their own political
authorities and forms of governance, without resorting to equivalences with moral persons or col-
lective legal actions. As collective subjects, states and courts have also recognized that some rights
need to be defined and understood as collective rather than individual provisions. IP’s right to land
is one of the most important rights that Latin American courts have defined and granted as collec-
tive, creating a very important exception to the liberal blueprint of rights. In our processual view,
these are transformative remedies because (a) they contradict the basic matrix of the economic
system around land distribution in Latin America, displacing the idea of individual and private
land as a foundational right; (b) courts’ remedies are based on the corrective ideal of respecting
Indigenous forms of life and social institutions rather than on the colonial view of domination;
and (c) they are the basis for claiming the idea of territory as an indivisible element that is part of a
larger social system, rather than an asset for the dominant economic system—as is liberal property.
In terms of Fraser’s RRD, these remedies aim to correct structurally unfair land distribution that
distinctively affects IP, and simultaneously to preserve the specificity of the group, by giving value
to the differential identity of IP with specific relations to land.

One nuanced assessment the literature makes regarding the idea of land as a collective right
for IP is the tension between the liberal idea of property and the consequent emphasis on titling as
a legal requisite for the right and Indigenous ontologies over land that transcend and differ from
the concept of property (Anthias 2018, 2021; Di Giminiani 2018). Some scholars have argued
that titling is a necessary measure for tenure security of Indigenous lands and a powerful form of
recognizing historical possession (Galiani & Schargrodsky 2010, Ige et al. 2024, Vega et al. 2022).
Others have denounced titling as a fetish that undermines IP’s grievances by ignoring spiritual
visions of land and imposing the language and dynamics of property (Anthias 2021, Fontana
2023). This research tends to emphasize the relation between legal titles and market mechanisms
that could create new forms of dispossession and contemporary forms of economic exclusion.
Judicial remedies that favor property rights framings could constitute a form of symbolic dispos-
session by imposing meanings upon Indigenous conceptions and uses of land. In our processual
perspective, however, judicial remedies that use the framing of collective property and proceed to
order titling by the state in favor of the collective subject have transformative potential. Remedies
that order titling of collective property constitute a necessary basis for claiming further sovereign
faculties over lands. Although formal title—individual or collective—does not guarantee any
autonomous faculty for people to make decisions over land, for IP the judicial remedy has become
an instrument for claiming participation in decisions that may affect their territories. Because
remedies that grant collective legal standing and collective rights are rooted in the idea of IP’s
cultural difference regarding land, arguments for collective property and title are linked to IP’s
full citizenship, tackling the symbolic injustice that was part of land distribution arrangements
since the colony. Under the liberal paradigm, property titles are designed to facilitate market
transactions, and they could enable new forms of dispossession for IP’s territories. However,
collective property titles in most Latin American jurisdictions imply legal protections from
market transactions. Hence, remedies that grant collective property titles with protections from
markets might be interpreted as transformative because they could alter the material structure of
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land tenure in colonial societies. Rulings that grant collective title and, specifically, processes of
titling without considering different ontologies or protections against market dynamics would be
only affirmative because they would not touch upon the original symbolic or material injustices.

As indicated above, FPIC claiming is the most common case law in Latin America. From the
perspective of winning the case, FPIC claims are the most successful because IP have mostly ob-
tained the right to FPIC. However, as all the critiques demonstrate, the outcomes and impacts of
rulings on FPIC are ambivalent.Those victories have not granted autonomous decisions over land
tenure, management, or exclusion. Rulings have granted different levels of participation without
modification of extractive political economies. The legal mandates to conduct FPIC have created
new tensions in the internal structures of Indigenous communities. FPIC as an outcome of judi-
cialization has been praised as a symbolic victory for social justice, affirming as it does IP’s right
to land. According to our framework, FPIC rulings are still affirmative if they only argue that IP
have a right to participate in a procedural understanding without consenting to the final decisions.
By contrast, those cases where courts argue that FPIC is an instrument to operationalize IP’s au-
tonomous decisions are likely transformative. From a processual perspective, FPIC rulings have
been necessary conditions to challenge state restrictions to Indigenous self-determination. FPIC
claims have broadened the space for questioning the extractive model that tends to dominate the
structure of recognition of collective rights, property, and territory. FPIC has not been sufficient
to grant autonomy or self-determination, and yet, it has opened the door for stronger political
participation of IP because voice is a necessary element of IP land litigation.

More recent claims and decisions based on ontological differences about rights, such as rights
of nature or nature as a subject of rights, could become affirmative remedies because of their em-
phasis on difference. Attempts to litigate using rights of nature and eco-centric perspectives have
gained pace in Latin America in recent years (De Salles Cavedón-Capdeville et al. 2024, Fiorini
Beckhauser 2023). Courts in several countries of the region have issued affirmative judgments
recognizing the rights of nature, regardless of the existence of a constitutional clause or legal
provision that explicitly recognizes nature as an autonomous subject of rights. For example, high
courts in Ecuador and Panama (states that recognize rights of nature at the constitutional and
legal level, respectively) have issued several landmark rulings from the eco-centric perspective
that could limit extractive activities as well as ensure actions for environmental reparation. High
courts in countries like Colombia and Peru that lack explicit legal clauses on rights of nature have
also issued landmark rulings using the framing of nature as a subject of rights (see the sidebar
titled Recent Rights of Nature Cases in Latin America). Scholars have argued that rights of

RECENT RIGHTS OF NATURE CASES IN LATIN AMERICA

Recent rights of nature cases decided in Latin America include rulings issued by Ecuador’s Constitutional Court to
prohibit mining in protected forests, protect mangrove ecosystems, and recognize theMachangara River as a subject
of rights (Constitutional Court of Ecuador 2021, 2023; press release at World Wildlife Fund 2024). Colombia’s
Constitutional Court recognized the Atrato River as a subject of rights, and theColombian SupremeCourt of Justice
granted the same status to the Amazon (Constitutional Court of Colombia 2016, SupremeCourt of Colombia 2018;
press release at GARN 2024). In Peru, the High Court of Justice in Loreto recognized the Marañon River as an
entity with autonomous rights, and Lima’s Supreme Court of Justice granted differentiated and autonomous rights
to the Andean fox (Supreme Court of Justice of Lima 2024). And Panama’s Supreme Court annulled a mining
concession due to the breach of rights of nature (Supreme Court of Panama 2023; press release at Earth Law
Center & Leatherback Project 2023).
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nature and eco-centric framings could offer a way for courts to challenge anthropocentric forms
of legal ordering (González Serrano 2024, Rodríguez-Garavito 2024) and recognize Indigenous
jurisdiction over land and natural resources. However, some of those scholars also recognize
that according rights to a river, mountain, or ecosystem is not the same thing as recognizing
and respecting IP’s collective rights to self-determination, and that recognizing the former may
ultimately mean limiting the latter (Izquierdo & Viaene 2018, MacPherson 2019). Judicialization
in Latin America using eco-centric and rights of nature framings has not always referred to IP’s
collective rights, and the literature is not yet conclusive on the extent to which such litigation
could produce transformative remedies for IP (González Serrano 2024, MacPherson et al. 2020).
However, our processual model suggests that judicialization that leads to standing for nature as a
subject of rights could contribute to transformative remedies for IP when autonomy and agency
for IP as collective subjects are linked to the legal defense of nature.

CONCLUSIONS

State law’s recognition of IP in Latin America has been a slow and gradual process. As the
literature shows, IP have struggled before courts to achieve sovereignty and self-determination
within nation-states. As a result of diverse processes of sociolegal mobilization and IP land
litigation, they have obtained a wide variety of judicial decisions. Most of the literature, as we
have shown, analyzes pitfalls and progress toward IP’s self-determination in judicial decisions
and their implementation processes. We have argued that IP land rights litigation should be
understood as a process of necessary and sufficient conditions to achieve greater social justice for
IP. The impacts of judicial rulings in the process toward IP self-determination therefore must be
assessed considering the bivalency of the injustice that IP have faced.

We also argued that IP land rights differ from other forms of SER judicialization and signaled
some of the blind spots in the SER literature with respect to IP’s judicialized land claims. The
underlying assumption that universal access will overcome inequality implies that symbolic and
material disadvantages are equivalent, yet that is not the case for IP’s land injustices and judi-
cial claims. Our meta-analysis of the existing literature on IP land rights judicialization in Latin
America classified judicial remedies through the lens of Fraser’s RRD to determine the extent
to which judicialization of IP land claims have produced affirmative or transformative remedies
in judicial rulings. The question we tackle by reviewing the empirical scholarship is what type of
justice IP have achieved through land litigation and whether courts have triggered any type of pro-
cess toward greater social justice.Under the rubric of redistribution, judicialization processes have
fallen short for IP as autonomous agents and owners of their territories, because courts have not
effectively appropriated the alternative forms of attachment and connections between IP’s land or-
ganization simultaneously with remedies that may tackle the material distribution of the resource.

Ultimately, our analysis questions the extent to which rights judicialization can respond to
large-scale, historically rooted structural injustices. IP’s grievances are complex and historical; legal
framings through hegemonic forms of law inevitably simplify and mistranslate these grievances.
Yet, although state lawmay never engage fully with different ontologies regarding territory, IP land
rights judicialization has amplified IP voice and narratives, and in some cases strengthened IP’s
forms of organization in their territories as litigation processes compel Indigenous claimants to
strengthen and translate their narratives of dispossession and belonging.AsMcCann (1994, p. 467)
states, voice and organization must be understood as “constitutive of social life”; voicing IP claims
and histories inside and outside courts has challenged dominant narratives of development and
private property, instead centering ongoing processes of colonial dispossession and environmental
destruction.

www.annualreviews.org • Indigenous Peoples and Land Claiming in Latin America 261



D
ow

nl
oa

de
d 

fr
om

 w
w

w
.a

nn
ua

lre
vi

ew
s.

or
g.

  G
ue

st
 (

gu
es

t)
 IP

:  
19

0.
10

6.
20

7.
25

 O
n:

 W
ed

, 2
2 

O
ct

 2
02

5 
14

:2
3:

29

LS21_Art14_Sieder ARjats.cls September 22, 2025 10:12

Lastly, we have suggested that the relation between symbolic and socioeconomic justice might
be causal and not oppositional. In our analysis based on research findings in Latin America, the
effective combination of remedies for IP’s land distribution is processual. By this, we mean that in
litigation of IP lands in Latin America, somemeasures of symbolic justice might be, and have been,
necessary conditions for moving toward greater socioeconomic justice. Undoubtedly, recognition
remedies have not been enough to redefine the existing racialized land regimes in the region, yet
without recognition, IP would not have been able to fight for distributive measures.
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